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Employment and Training Administration, Labor § 655.733 

§ 655.732 What is the second LCA re-
quirement, regarding working con-
ditions? 

An employer seeking to employ H–1B 
nonimmigrants in specialty occupa-
tions or as fashion models of distin-
guished merit and ability shall state on 
Form ETA 9035 or 9035E that the em-
ployment of H–1B nonimmigrants will 
not adversely affect the working condi-
tions of workers similarly employed in 
the area of intended employment. 

(a) Establishing the working conditions 
requirement. The second LCA require-
ment shall be satisfied when the em-
ployer affords working conditions to 
its H–1B nonimmigrant employees on 
the same basis and in accordance with 
the same criteria as it affords to its 
U.S. worker employees who are simi-
larly employed, and without adverse ef-
fect upon the working conditions of 
such U.S. worker employees. Working 
conditions include matters such as 
hours, shifts, vacation periods, and 
benefits such as seniority-based pref-
erences for training programs and work 
schedules. The employer’s obligation 
regarding working conditions shall ex-
tend for the longer of two periods: the 
validity period of the certified LCA, or 
the period during which the H–1B non-
immigrant(s) is(are) employed by the 
employer. 

(b) Documentation of the working con-
dition statement. In the event of an en-
forcement action pursuant to subpart I 
of this part, the employer shall produce 
documentation to show that it has af-
forded its H–1B nonimmigrant employ-
ees working conditions on the same 
basis and in accordance with the same 
criteria as it affords its U.S. worker 
employees who are similarly employed. 

[65 FR 80221, Dec. 20, 2000, as amended at 66 
FR 63302, Dec. 5, 2001] 

§ 655.733 What is the third LCA re-
quirement, regarding strikes and 
lockouts? 

An employer seeking to employ H–1B 
nonimmigrants shall state on Form 
ETA 9035 or 9035E that there is not at 
that time a strike or lockout in the 
course of a labor dispute in the occupa-
tional classification at the place of em-
ployment. A strike or lockout which 
occurs after the labor condition appli-
cation is filed by the employer with 

DOL is covered by DHS regulations at 
8 CFR 214.2(h)(17). 

(a) Establishing the no strike or lockout 
requirement. The third labor condition 
application requirement shall be satis-
fied when the employer signs the labor 
condition application attesting that, as 
of the date the application is filed, the 
employer is not involved in a strike, 
lockout, or work stoppage in the 
course of a labor dispute in the occupa-
tional classification in the area of in-
tended employment. Labor disputes for 
the purpose of this section relate only 
to those disputes involving employees 
of the employer working at the place of 
employment in the occupational classi-
fication named in the labor condition 
application. See also DHS regulations 
at 8 CFR 214.2(h)(17) for effects of 
strikes or lockouts in general on the 
H–1B nonimmigrant’s employment. 

(1) Strike or lockout subsequent to cer-
tification of labor condition application. 
In order to remain in compliance with 
the no strike or lockout labor condi-
tion statement, if a strike or lockout 
of workers in the same occupational 
classification as the H–1B non-
immigrant occurs at the place of em-
ployment during the validity of the 
labor condition application, the em-
ployer, within three days of the occur-
rence of the strike or lockout, shall 
submit to ETA, by U.S. mail, facsimile 
(FAX), or private carrier, written no-
tice of the strike or lockout. Further, 
the employer shall not place, assign, 
lease, or otherwise contract out an H– 
1B nonimmigrant, during the entire pe-
riod of the labor condition applica-
tion’s validity, to any place of employ-
ment where there is a strike or lockout 
in the course of a labor dispute in the 
same occupational classification as the 
H–1B nonimmigrant. Finally, the em-
ployer shall not use the labor condition 
application in support of any petition 
filings for H–1B nonimmigrants to 
work in such occupational classifica-
tion at such place of employment until 
ETA determines that the strike or 
lockout has ended. 

(2) ETA notice to DHS. Upon receiving 
from an employer a notice described in 
paragraph (a)(1) of this section, ETA 
shall examine the documentation, and 
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